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FC2Z THEE
POLLUTIOX COuTR L, EFEZRRINGE BQOARD
STATZ OF WASHINGTOX

IN THE MATTER OF
EXPORT PACIFIC GRAIN COMPANY,

—

Appellant, PCHEB Nos. 159/and 164

vS.

FINDINGS OF FACT,
PUGET SOUND AIR POLLUTION CONCLUSIONS AND ORDER

CONTROL AGENCY,

Respondent.
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These matters, the agcezls of nirne ci1vil penalties of $250.00 each
{a total of $2,250.00) for allegec w~iolations of respondent's air
contaminant emission regulations, zare before two members of the
Pollutiorn Control Hearings 2card (Zzres T. Sheehy and Walt Voodwaxrd)
at a consolidated forral nearing in tne Tacoma law offices of Burkey,
tlarsico, Rovail & McGoffin at 9:30 z.r., January 31, 1973.

Appellant appeared thrcugh i1ts attorney, Edward M. Lane,
respondent through 1ts counsel, Kezth D. McGoffin. FEugene BRarker,

Tacora court reporter, recorded ths troceedings.
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lirtnesses were sworn anc¢ testafied. Exhibits were cffered and
adritted. Counsel rade closirg argurents.

On the basis of testimony and arcurents heard, exhibits examined,
the Pollution Control Hearings Boaxd prepared Proposed Findings of
Fact, Conclusions and Order which were submitted to the appellant and
respondent on March 14, 1573. DlNo objections or exceptions to the
Proposed Findings, Conclusions and Order having keen received, the
Pollution Control Hearings Board makes and enters the following:

FINDINGS OF FACT
1.

The Sperry grain elevator, built in 1914 at 711 Bayside Drive,
Tacoma, Pierce County, was acgulred by appellant, the operator of
other grain terminals on the Columkia River, in 1968 when there was a
reed for grain storage space due to a raritime labor dispute. Appellant
accepted grain from the United States Commodity Credit Corporation.
Shortly thereafter, the City oI Tacora notified appellant that the
elevator property was needed as part of a right-of-way for a
contemplated Bay Freeway.

-

As the result of a grain expcrt arrargement made by the United
States wlth Russia, appellant was orcdered in late June of 1972 to make
irrmediate arrangements for removal of the stored grain to railroad cars.
Compounding the sudden notice was the coincidental loss to appellant, by
death and critical 1llness, of two key supervisory emplovees who were
trained and experienced in handling the old elevator's complex dust
collection system.
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JITI.
In the late afternoon of July 5, 1972 an inspector on
respondent's staff observed grain dust of an opacity greater than
60 percent being emitted for 15 minutes from the railroad car loading
facility at subject grain elevator. He 1issued a Notice of Violation
of Section 9.03(a) of respondent's Regulation I against appellant and
subseguently, apoellant vas served with Notice of Civil Penalty No. 324

in the amount of $250.00,.

Iv.

Similar dust erission readings and Notices of Violation were made
by two other inspectors on respondent's staff at the subject grain
elevator on July 11, 13, 14, 17, 18, 19 (twice) and 20, 1972. 1In
connection with these citations, MNotices of Civil Penalty Mos. 325,
326, 341, 342, 343, 360, 361 and 359, each in the amount of $250.00,
were rssued against appellant. These penalties, plus the one noted
in Faindings of Fact III are the subjects of this appeal.

V.

Section 9.03(a) of respondent's Regulation I makes it unlawful to
cause or allcws €miss310n @I an air contaminant more than three rminutes
in any one hour which 1s greater in opacity than 40 percent. Section
1.07 (b) of respondent's Regulation I includes "dust"” in 1ts definition
of "air contaminant". Section 3.29 of respondent's Regulation I
authorizes the assessment of a civil penalty of not more than $250.00
for each violation of respondent's Regulation I.

VI.
After receiving the July 5, 1972 MNotice of Violation, appellant
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trieé several methods of cortroliling and containing the dust. DNone of
+hem succeeded. After receivaing tne July 20, 1872 Kotice of Civil
Penalty, appellant ceased 1+s car loading operation and notified the
Comrmodlty Credit Corporat:ion 1t coulé deliver no wore grain until 1t
was 1n cormpliance with respondent's air contaminant regulations. Later,
appellant sought and obtaired a variance from respondent, a term of
which involved the construction of a device which hooded the car
recerving grain. In December, 1972, appellant resumed car loading
under terrs of the variance and, except for one Notice of Vioclation
issued when the hood was 1n a state of disrepalr, grain loading of
railroad cars has proceeded without further citations from respondent.

From these Findings of Fact, the Pollution Control Hearings Board
comes to these

CONCLUSIONS
I.
Lopellant was 1n violation of Section 9.03(2) of respondent's

Regulation I on July 5, 1%, 13, 14, 17, 18, 1° (twice) and 20, 1972.

Yy

| In vievw oF thz contirilag ané, at times, daily violations,
respondent's levy of the raximum allowable civil penalties 1s
reasonable.
III.
Bu- compliance has been achieved. The objective of Regulation I--
:r this instance, cleaner air over Tacoma--1s closer to realization
because apvellant, albext not until 1t received 1ts ninth, consecutive

Motice of Violatior, finally took erough time and spent enough money to
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attain reasonable compliance witn rzspcndent's clean air regulations.
The persistent service of tnose MNc:micas ¢ Violations, coupled with
respondent's prosecuticn 0f tns accorzaniing cavil penalties, have

achieved their purpose. If +the nins civ:l penalties here at 1issue have

proven useful tools, what ncw rera:ns tc 22 done with them, particularly

in view of the fact that tne grain now keing unloaded probabkly will be
the last to be stored in tnis old elsvator on the right-of-way of a
proposed freeway? The Boaré Zeels tne acpropriate answer in this
particular matter 1s to regurre the pay—ent of a civil penalty which
will recognize the validity oif reszerndent's work and yet not be

ix™ which now is in compliance.

unnecessarily punitive tc an accusad

THERFFORE, the Follution Ccntrcl Eearings Board comes to thas

The appeals to the instarnt nine civil penalties are denied and
appellant 1s directed to pay to resccncent $250.00 for one of the
penalties and $1.06 each for the ctner eight--a total payment of
$258.00.

,
'3 ~ys
DONE at Olympia, hLashingzcn tr.‘_szq’zz day of -'z,é--bé , 1973,

UTION CONTROL HEARINGS BOARD

u% /I/Zaéue»zc?/

LT {JOODWARD, Chairpfian

.. 2. CISSBERG, Member

/ AL/_L r/

FoTE T THEEAY, Memh_.r(

Mr. W. A. Gissberg, the other Tember of this Board, not having
participated in the hearing on this ratter has declined to sign this
Order.
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